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(3) Emissions in excess of the level of 
the applicable emission limit or re-
quirement that occur due to a malfunc-
tion shall constitute a violation of the 
applicable emission limit. However, it 
shall be an affirmative defense in an 
enforcement action seeking penalties if 
the owner or operator has met with all 
of the following conditions: 

(i) The malfunction was the result of 
a sudden and unavoidable failure of 
process or air pollution control equip-
ment and did not result from inad-
equate design or construction of the 
process or air pollution control equip-
ment; 

(ii) The malfunction did not result 
from operator error or neglect, or from 
improper operation or maintenance 
procedures; 

(iii) The excess emissions were not 
part of a recurring pattern indicative 
of inadequate design, operation, or 
maintenance; 

(iv) Steps were immediately taken to 
correct conditions leading to the mal-
function, and the amount and duration 
of the excess emissions caused by the 
malfunction were minimized to the 
maximum extent practicable; 

(v) All possible steps were taken to 
minimize the impact of the excess 
emissions on ambient air quality; 

(vi) All emissions monitoring sys-
tems were kept in operation if at all 
possible; and 

(vii) The owner or operator’s actions 
in response to the excess emissions 
were documented by properly signed, 
contemporaneous operating logs, or 
other relevant evidence. 

[75 FR 10179, Mar. 5, 2010] 

EFFECTIVE DATE NOTE: At 76 FR 23879, Apr. 
29, 2011, § 49.24 was redesignated as § 49.5513 in 
subpart L and a new § 49.24 added and re-
served, effective July 28, 2011. 

§§ 49.25–49.50 [Reserved] 

Subpart B—General Provisions 

§§ 49.51–49.100 [Reserved] 

Subpart C—General Federal 
Implementation Plan Provisions 

SOURCE: 70 FR 18095, Apr. 8, 2005, unless 
otherwise noted. 

§§ 49.101–49.120 [Reserved] 

GENERAL RULES FOR APPLICATION TO 
INDIAN RESERVATIONS IN EPA REGION 10 

§ 49.121 Introduction. 

(a) What is the purpose of the ‘‘General 
Rules for Application to Indian Reserva-
tions in EPA Region 10’’? These ‘‘Gen-
eral Rules for Application to Indian 
Reservations in EPA Region 10’’ estab-
lish emission limitations and other re-
quirements for air pollution sources lo-
cated within Indian reservations in 
Idaho, Oregon, and Washington that 
are appropriate in order to ensure a 
basic level of air pollution control and 
to protect public health and welfare. 

(b) How were these ‘‘General Rules for 
Application to Indian Reservations in 
EPA Region 10’’ developed? These ‘‘Gen-
eral Rules for Application to Indian 
Reservations in EPA Region 10’’ were 
developed in consultation with the In-
dian Tribes located in Idaho, Oregon, 
and Washington and with input from 
the public and State and local govern-
ments in Region 10. These general rules 
take into consideration the current air 
quality situations within Indian res-
ervations, the known sources of air pol-
lution, the needs and concerns of the 
Indian Tribes in that portion of Region 
10, and the air quality rules in adjacent 
jurisdictions. 

(c) When are these ‘‘General Rules for 
Application to Indian Reservations in 
EPA Region 10’’ applicable to sources on 
a particular Indian reservation? These 
‘‘General Rules for Application to In-
dian Reservations in EPA Region 10’’ 
apply to air pollution sources on a par-
ticular Indian reservation when EPA 
has specifically promulgated one or 
more rules for that reservation. Rules 
will be promulgated through notice and 
comment rulemaking and will be spe-
cifically identified in the implementa-
tion plan for that reservation in Sub-
part M—Implementation Plans for 
Tribes—Region 10, of this part. These 
‘‘General Rules for Application to In-
dian Reservations in EPA Region 10’’ 
apply only to air pollution sources lo-
cated within the exterior boundaries of 
an Indian reservation or other reserva-
tion lands specified in subpart M of 
this part. 
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